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WHAT WE KNOW AND NEED TO KNOW ABOUT
GLOBAL LAWYER REGULATION

Carole Silver*
I.

INTRODUCTION

Global lawyer regulation is a messy topic. It both challenges the definition
of what is under review and complicates the job of determining the scope of
relevant investigation. This messiness relates to foundational issues of what
'global' means, who is considered a 'lawyer,' and even what constitutes
'regulation.' In addition and equally relevant, an increasingly diverse set of
actors and organizations are involved in producing legal services in a global
context. On one hand, simply describing the identities and the scope of services
provided by these actors and organizations guides policymakers interested in
considering what they know and should know about the focus of their policymaking and regulatory efforts. On the other hand, understanding how regulation
shapes the conduct of participants in the global market for legal services would
offer insight relevant to thinking through the appropriate balance between overly
burdensome regulation that is certain to undermine competitiveness and an
approach that is so superficial as to result in exposing the public to risks from
activity and actors who fall outside of the regulatory boundaries.'
Messiness aside, the topic of global lawyer regulation is important, and
getting it wrong likely will have significant consequences. The market for
global lawyering is quite lucrative from the U.S. perspective. One way to
measure this market is through statistics on international trade in legal services
gathered by the U.S. Bureau of Economic Analysis. According to the Bureau's
October 2015 report, the United States exported more than nine billion dollars in
legal services in 2013, which reflects an increase of almost $800 million over
20122 and substantially outpaces imports of legal services, which amounted to
nearly two billion dollars in 2013.3 Another measure of the vibrancy of the

Professor of Global Law & Practice, Northwestern University School of Law. My thanks
to the Commission's Working Group on Data on Legal Services Delivery for inviting my
contribution to this set of papers, and to Laurel Terry for helpful discussion about these matters.
1.
Carole Silver, What We Don't Know Can Hurt Us: The Need for Empirical Research in
Regulating Lawyers and Legal Services in the Global Economy, 43 AKRON L. REV. 1009, 1078-79
(2010) [hereinafter What We Don't Know].
2.

See U.S. BUREAU ECON. ANALYSIS, U.S. Trade in Services, by Type ofService, Table 2.1

(Oct.
15,
2015), http://www.bea.gov/iTable/iTable.cfm?ReqlD=62&step=1#reqid=62&step=
6&isuri=1&6210=4&6200=160 (follow "International Services" hyperlink under "Table Type";
then follow "Table 2.1. U.S. Trade in Services, by Type of Service" hyperlink). With the exception
of declines in 2009 and 2010, U.S. legal services exports have gone up every year since 2006. Id.
(showing exports, in millions, of $5,256 (2006); $6,400 (2007); $7,317 (2008); $7,256 (2009);
$7,247 (2010); $7,704 (2011); $8,2880 (2012); $9,030 (2013); and $9,104 (2014)).
3.
Id. (showing imports, in millions, of $1,223 (2006); $1,536 (2007); $1,918 (2008);
$1,639 (2009); $1,537 (2010); 1,943 (2011); $2,050 (2012); and $1,995 (2013)). For a discussion
of activity related to transnational legal practice in 2014, see Laurel S. Terry & Carole Silver,
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market for global legal services is in cross-border law firm merger activity.4
According to a recent report, ninety-six global cross-border law firm mergers
were announced in 2012 and fifty-six U.S. law firms opened at least one new
office outside of the United States in 2012.' Relatedly, in the period of 20112012, one group of seventy-five U.S.-based law firms6 supported approximately
530 offices outside of the United States, where approximately 14,000 lawyers
worked. And growth post-2008 has occurred in this segment of the market. For
example, the American Lawyer's 2014 Global 100 issue reported that more than
25,000 lawyers from the AmLaw 200 practiced in seventy countries.
The global legal services market also relates to other sectors of the U.S.
economy. 8 Generally, higher education in the United States has experienced
increasing interest from international students, 9 a trend that is reflected in law
school enrollment. 10 This comes at a time when U.S. law schools are taking

TransnationalLegal Practice, 49 ABA/SECTION OF INTERNATIONAL LAW (SIL), THE YEAR IN
REVIEW: AN ANNUAL SURVEY OF INTERNATIONAL LEGAL DEVELOPMENTS 413 (Spring 2015),

http://www.americanbar.org/content/dam/aba/uncategorized/internationallaw/inl_yir 2015_cpy.au
thcheckdam.pdf 2015 [hereinafter TransnationalLegal Practice].
4.
See GEO. L., CTR. FOR THE STUDY OF THE LEGAL PROFESSION, 2013 REPORT ON THE
STATE OF THE LEGAL MARKET 8 (2013), https://www.law.georgetown.edu/continuing-legaleducation/executive-education/upload/2013-report.pdf (stating that 2012 was a "banner year for
global expansion of U.S. and international law firms") [hereinafter 2013 STATE OF THE LEGAL
MARKET].

5.
Id. The 2014 Report did not contain similar information about globalization. See
generally GEO. L., CTR. FOR THE STUDY OF THE LEGAL PROFESSION, 2014 REPORT ON THE STATE
OF THE LEGAL MARKET 2 (2014), https://peermonitor.thomsonreuters.com/wp-content/uploads/
2014/01/2014_PM_GTReport.pdf (reporting that 2013 was a "flat year for economic growth in
U.S. law firms").
6.
The text refers to my ongoing study of the ways in which U.S.-based law firms engage in
global practice. The research analyzes data gathered by hand from law firm websites regarding
their practices outside of the United States; the data were drawn from firms' professional profiles of
lawyers working outside of the United States. Current data referred to in the text were gathered in
2011-2012. For most of the law firms studied, their jurisdictional foundation in the U.S. is beyond
question. However, several law firms that historically were "U.S.-based" recently have merged
with law firms based outside the United States, and their home jurisdiction might be ambiguous on
this basis. Nevertheless, because these firms initially were U.S.-based firms, they continue to be
included in the research. For a related study conducted with data gathered in 2006, see Carole
Silver et al., Between Diffusion and Distinctiveness in Globalization: U.S. Law Firms Go Glocal, 22
GEO. J. LEGAL ETHICS 1431 (2009) [hereinafter Glocal].

See Drew Combs, The Global 100: Outward Bound, AM. LAW., Oct. 22, 2014, at 67.
See generally U.S. INT'L TRADE COMM'N, RECENT TRENDS IN U.S. SERVICES TRADES,
2013 ANNUAL REPORT (July 2013) (discussing developments in the United States' exports and
imports of professional services, including legal services, medical services, and education).
9.
According to the Institute for International Education, which tracks international
education at the college, university, and post-graduate levels, "[t]he number of international
students studying in the U.S. grew by 8% over the prior year and is now at a record high." Open
Doors Data, INST. OF INT'L EDUC. (2015), http://www.iie.org/Research-and-Publications/OpenDoors/Data/International-Students [hereinafter Open Doors Data].
10. See Margaret Loftus, Drop in Applications Spurs Changes at Law Schools, U.S. NEWS
WORLD REP., Mar. 11, 2015, http://www.usnews.com/education/best-graduate-schools/top-lawschools/articles/2015/03/11/drop-in-applications-spurs-changes-at-law-schools.
&

7.
8.
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measures to compensate for declining interest in legal education on the part of
domestic applicants. Growth in both the proportion of international students
enrolled in U.S. J.D. programs 1 and the increase in the number and size of nonJ.D. programs (particularly LL.M. programs, which traditionally have been the
most popular degree program for international law students) is evidence of an
international diversification of the student body in U.S. law schools.12 This
growth also relates to an increase in the number of international applicants for
bar membership, which in turn has resource implications for state admissions
organizations.13

11. Based on data filed with the ABA Section of Legal Education and Admissions to the Bar
in Standard 509 Information Reports, enrollment of nonresident aliens in J.D. programs has
increased from 1.66% in 2011, to 2.37% in 2015. See ABA STANDARD 509 INFORMATION
REPORTS, http://www.abarequireddisclosures.org/
[hereinafter STANDARD 509].
The term
"nonresident alien" relates to noncitizens in the U.S. on a temporary visa, including a visa
specifically directed to students, see, e.g., Resident Alien vs. Non-resident Alien, BRYN MAWR
COLLEGE,
http://www.brynmawr.edu/controller/documents/AlienvsNonresidentAlien.htm
(last
visited Apr. 4, 2016). Law schools ranked in the top 20 by U.S. News & World Report enroll a
higher proportion of these students: in 2015, 4.95% of J.D. students were nonresident aliens
compared to 2.87% in 2011. See id.; see also Coping with the Consequences of "Too Many
Lawyers ": Securing the Place of International Graduate Law Students, 19 INT'L J. LEGAL
PROFESSION 227, 229-30 (2012) (discussing the influx of international law students into U.S. law
schools) [hereinafter Coping with the Consequences].
12. See generally Coping with the Consequences, supra note 11, at 229-30 (discussing
consequences of the growing numbers of all students, including international law students, in U.S.
J.D. programs); Why are U.S. LL.M Programs so Popular?, NAT'L JURIST (Nov. 19, 2014),
http://www.nationaljurist.com/content/why-are-us-llm-programs-so-popular ("Law school revenues
primarily come from tuition revenues, and revenues are down due to fewer U.S. students enrolling
in the degree programs for the basic U.S. law degree, the Juris Doctor (J.D.). The U.S. economy has
been down along with the demand for U.S. lawyers. Tuition has increased. Student loan debt has
increased, with prospective students avoiding law school to avoid debt. U.S. law schools have been
seeking ways to make up for lost revenue. One way is to create or expand enrollment for
international LL.M. students who may not have the same worries that are driving J.D. enrollment
downwards. The desire to increase law school revenue has triggered a proliferation of new LL.M.
programs and triggered the expansion of existing LL.M. programs."). Note, however, that the
increase in LL.M. and non-JD programs involves growth directed to international and domestic
students, and to law graduates and non-law graduates.
13. The proportion of individuals who take a U.S. bar exam and earned their legal education
outside of the United States has increased to 7.9% in 2014 from 7.2% in 2010 and 4.4% in 2005.
See Persons Taking and Passing the 2014 Bar Examination by Source ofLegal Education, 84(1) B.
EXAM'R, Mar. 2015, at 10, 13, http://www.ncbex.org/assets/mediafiles/Bar-Examiner/articles/
2015/840115-abridged.pdf [hereinafter Persons Taking andPassingthe 2014 Bar]; Persons Taking
and Passingthe 2010 Bar Examination by Source ofLegal Education, 81 B. EXAM'R, Mar. 2011, at
1, 10, http://www.ncbex.org/dmsdocument/156; Persons Taking and Passing the 2005 Bar
Examination by
Source of Legal Education, 75
B.
EXAM'R,
May
2006,
http://www.ncbex.org/pdfviewer/?file=%/`2Fdmsdocument%/`2Fl49.
In New York, the jurisdiction
with the largest number of internationally-educated applicants, 20.6% of first-time bar exam test
takers in 2012 earned their legal education outside of the United States, id., compared to 25.2% in
2015. See New York State Bd. of Law Exam'rs, New York Bar Exam 2012 Statistics (2012),
http://www.nybarexam.org/ExamStats/2012_NYBarExamStatistics.pdf; New York State Bd. of
Law Exam'rs, New York Bar Exam 2015 Statistics (2015), http://www.nybarexam.org/
ExamStats/2015_NYBarExam PassRates.pdf.
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Related to the role of U.S. lawyers in the global legal services market is
inbound investment activity. 14 According to the Organization for International
Investment,
In 2013 alone, international firms invested $236 billion in the U.S.
economy, a 35% increase from 2012 ....
More foreign direct
investment dollars flowed to the United States last year than to any other
single country in the world. International investment in the U.S. market
topped other large markets, including China, Russia, Hong Kong, and
Brazil.
However, the World Investment Report shows foreign
companies invested more in the larger European Union (EU) market
than in the United States in 2013.'1
Since investors often want to bring their own legal counsel as advisors-a
practice that U.S.-licensed attorneys have capitalized on overseas by
accompanying their U.S.-based clients in expansion-the way in which the
16
lawyer regulatory framework enables or squelches foreign lawyers
from
representing their clients in their U.S.-activities is implicated.
A last indication of the importance of globalization with regard to legal
services relates to the increase in mobility of individuals.' 7 According to the
Center for Immigration Studies, more than forty-two million immigrants entered
the United States in 2014, compared to slightly more than thirty-one million in
2000.18
Relatedly, "[i]n 2013, 990,553 foreign nationals became lawful

14. See ORG. INT'L INVESTMENT, FOREIGN DIRECT INVESTMENT IN THE UNITED STATES:
2014 REPORT (2014), http://www.ofii.org/sites/default/files/FDIUS2014.pdf
15. Id. at 1 ("[I]n 2013 equity drove much of this increase up $33 billion over the previous
year.... Whether the United States will retain its status as the world's most attractive investment
location depends largely on future macroeconomic and financial conditions. For the second year in
a row, A.T. Kearney's FDI Confidence Index ranked the United States as the world's top market in
2014.").
16. Here the term "foreign lawyer" is used to refer to individuals who are qualified to
practice in a jurisdiction outside of the United States. Generally, legal education follows licensing
in the sense that foreign lawyers typically completed their primary legal education outside of the
United States. Later in the Paper, "foreign lawyer" does not refer to non-U.S., but rather is used as
a contrast to "domestic" with regard to any jurisdiction. See discussion of the IBA Global Cross
Border Legal Services Database and Report, infra note 56.
17. See generally Karen Zeigler & Steven A. Camarota, U.S. Immigrant Population Record
41.3 Million in 2013, CTR. IMMIGR. STUD. (Sept. 2014), http://cis.org/immigrant-population-record2013 (discussing the growth of the immigrant population in the United States).
18. Id. Note that these data on "immigrant population" includes legal and illegal immigrants;
see Karen Zeigler & Steven A Camarota, U.S. Immigrant Population Hit Record 42.4 Million in
2014, CTR. FOR IMMIGR. STUD. (Sept. 2015), http://cis.org/us-immigrant-pop-hit-record-42-million2014#frontpage (noting also growth in the immigrant population from 2013 to 2014 of 1.04
million). See also Jie Zong & Jeanne Batalova, Frequently Requested Statistics on Immigrants and
Immigration in
the
United States, IMMIGR.
POL'Y INST.
(Feb.
26,
2015),
http://www.migrationpolicy.org/article/frequently-requested-statistics-immigrants-and-immigrationunited-states#Unauthorized Immigration ("'According to DHS' Office of Immigration Statistics
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permanent residents ... , also known as green-card holders."1 9
For each
immigrant and new permanent resident, the potential relationships and activities
with their home country suggests an increasing need for cross-border legal
services.
This may involve a single lawyer with particular expertise and
qualifications, but also may implicate the need for regulatory approaches that
facilitate collaboration among lawyers licensed and educated in different national
jurisdictions.
As the prospective client pool based in the United States
increasingly is connected to overseas activities, interests, and relationships, it is
likely that there will be a growing need for such collaboration.
The goal of this Paper is to provide a foundation for policymakers interested
in global lawyer regulation. The framework is U.S.-centric, reflecting both the
orientation of the American Bar Association Commission on the Future of Legal
Services and my own grounding as a U.S. lawyer and researcher. Rather than
suggest the best approach to regulating global lawyering and lawyers, the Paper
instead takes aim at developing a wish-list of information for use by any U.S.based policymaker interested in thinking through why a particular regulatory
20
strategy is most likely to satisfy their objectives.
The Commission's decision to solicit white papers about "what we know
and need to know" about legal services delivery is a crucial first step in
recognizing the importance of data to effective decision-making regarding the
complexities surrounding global legal practice. Using data to guide policy
decisions promises the best opportunity to support continuation of the leading
role of the legal profession in the global economy.
The following sections address three questions. First, what does "global
lawyer regulation" mean? 2 1 This question is central to enabling the Commission
to identify what information is pertinent to policymakers, among other things.
Second, what should policymakers know before imposing or changing
regulation?22 And third, which aspects of this need-to-know category already
are known or would be knowable with modest additional effort?23
This
foundation is intended to help policymakers consider next steps in supporting
their role as regulatory advisors or direct regulators in a global context.

(OIS), an estimated 11.4 million unauthorized immigrants resided in the United States as of January
2012 compared to 11.5 million in January 2011.").
19. Zeigler & Camarota, supra note 17.
20. See Laurel S. Terry et al., Adopting Regulatory Objectives for the Legal Profession, 80
FORDHAM L. REV. 2685 (2012) (discussing the role of regulatory objectives in the context of
regulating lawyers and legal services).
21. See infra Part II.
22. See infra Part III.A.
23. See infra text accompanying notes 47-93.
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UNPACKING THE Focus ON GLOBAL LAWYER REGULATION

Despite the apparent straightforward nature of the questions addressed in
this Paper, the focus on global lawyer regulation is characterized by ambiguity
and uncertainty, including the following questions:
*
*
*

*

*

*

*
*

What qualifications, characteristics and/or credentials qualify a
lawyer for consideration as 'global'?
What activities comprise 'global lawyering'?
Must a lawyer cross or span borders in order to be 'global'? If yes,
how often, or what proportion of the lawyer's work must involve
cross-border matters?
Might it be sufficient for the lawyer to be part of a practice
organization that has a border-crossing structure, supporting offices
and lawyers in multiple jurisdictions, even if the lawyer individually
spends little time on cross-border work?
Would a practice organization that offers expertise in the law of
multiple jurisdictions, but does not support a physical presence in
those jurisdictions, qualify as 'global'? Or an organization that
regularly advises clients based outside of the United States,
regardless of the firm's structure?
Does 'global lawyering' require a cross-border aspect to the
representation, or is work accomplished in a single overseas
jurisdiction sufficient?
Is the global or domestic nature of the client relevant to determining
whether a lawyer or law firm qualifies as 'global'?
Which regulators are relevant: those addressing lawyers, law firms
and other practice organizations, as well as those aimed at the
services they produce?

Resolving these questions is preliminary to identifying what we know and need
to know. At the same time, these issues indicate the evolving and shifting nature
of the inquiry. Consequently, designing a process for continued data gathering,
organization, and analysis also is central to the Commission's ultimate success.
With regard to lawyers and legal services, the term 'global' typically has
been used to explain forces related to mobility and transnational activity that
shape client needs, and the response of lawyers and law firms. Changes in the
last twenty-five years or so, such as lower transportation costs and the
development
of new technology-including
technology related to
communication-enable lawyers to push their services into spaces they do not
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24

physically occupy, even on a short-term basis.
While it once was common to
meet face-to-face with clients, it almost is too obvious to state that technology
offers the ability to avoid this while also expanding possible client relationships
25
exponentially.
Nevertheless, lawyer regulation has been premised on
physicality related to jurisdictional authority and boundaries, which is challenged
by modem technology in which virtual presence is a viable-and perhaps
26
preferred-alternative.
Daniel Drezner, Professor of International Politics at
the Fletcher School of International Affairs at Tufts University, who focuses on
the ways in which globalization influences regulatory matters, defines
"globalization as the cluster of technological, economic and political processes
that drastically reduce the barriers to economic exchange across borders." 27 This
definition also is relevant to lawyering: these same processes have enabled more
interaction among actors from different jurisdictions, with varying expectations
and approaches to creating relationships and resolving disputes, each of which
lawyers address.28 But in addition, the reduction of barriers that Drezner refers
to encompasses the regulatory response to these global processes, and lawyer
29
regulation is considered by some to be lagging.
The concepts of global lawyers and global lawyering also involve an
element of spanning multiple jurisdictions or transnationalism. 30 But what is
distinct about global activities and processes is that the boundary-spanning does

24. See NOEL Cox, TECHNOLOGY AND LEGAL SYSTEMS 65 (2006) ("The globalizing effect
of the Internet, in particular, is affecting legal systems. Technology is causing and facilitating
globalization. . .. ").
25. See, e.g., STEPHANIE KIMBRO, VIRTUAL LAW PRACTICE: How To DELIVER LEGAL
SERVICES ONLINE (2011).
26. See A.B.A., REPORT OF THE COMMISSION ON MULTIJURISDICTIONAL PRACTICE 3 (Aug.
2002), http://www.americanbar.org/content/dam/aba/migrated/fmalmjprpt_6-5
1.authcheckdam
.pdf [hereinafter A.B.A., REPORT OF THE COMMISSION].
27. DANIEL W. DREZNER, ALL POLITICS IS GLOBAL: EXPLAINING
REGULATORY REGIMES 10 (2007).
28. See A.B.A., REPORT OF THE COMMISSION, supra note 26, at 3.

INTERNATIONAL

29. Nuno Garoupa also considers globalization as related to regulation. He has argued that
"[g]lobalization of legal services tends to be associated with more competition and therefore can be
understood as a force of market deregulation." Nuno Garoupa, Globalization and Deregulation of
Legal Services, 38 INT'L REV. LAW & ECON. 77, 77 (2014), http://econpapers.repec.org/
article/eeeirlaec/v_3a38 3ay_3a2014_3ai_3as_3ap_3a77-86.htm (footnote omitted). Further, he
considers that "globalization, rather than inducing deregulation of the market for legal services, has
promoted segmentation outside of the United States." Id. at 78.
Others see the regulatory change as one of re-regulation. See, e.g., John Braithwaite,
Neoliberlism or Regulatory Capitalism 34 (RegNet Occasional Paper No 5, Oct. 2005),
https://www.researchgate.net/profile/JohnBraithwaite2/publication/251771491_NEOLIBERALIS
M ORREGULATORYCAPITALISM/links/5449ff5d0cf244fe9ea61785.pdf
("As
global
regulatory regimes expand, state regulatory capabilities are not necessarily contracted. Indeed
capable states learn how to increase their capabilities by governing through and with global
institutions." (references omitted)).
30. See A.B.A., REPORT OF THE COMMISSION, supra note 26, at 3.
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not also implicate an overarching structure.31 That is, global connotes an
important position for what is local, too, rather than something that is uniform
despite geographic differences, and it is in these various localities that the
possibility of conflict-particularly with regard to regulation-arises. 32
Even apart from its use in the context of lawyers and legal services, the term
'global' is contested. Perhaps most fundamental, scholars disagree about
whether being global is an outcome, on one hand-suggesting, for example, that
a lawyer or law firm could be characterized as global-or instead whether the
description is more accurately applied to processes and forces that shape the
activity of individuals and organizations as well as regulators. 33 The distinction
is important in terms of what is deemed relevant data.
The notion of 'lawyer' is relatively straightforward in the domestic context
of the United States. Here, it typically is used to describe someone who has
attained a particular licensing status based on satisfying at least two conditions:
earning a J.D. degree from a law school approved by the ABA Section of Legal
Education and Admissions to the Bar, and passing an examination and related
character and fitness requirements administered by a particular U.S. jurisdiction.
The National Conference of Bar Examiners provides statistics on bar admission,
based on data it collects from individual U.S. jurisdictions regarding annual

31. See What We Don't Know, supra note 1, at 1026-27 (defining 'global' broadly with
regard to the legal profession and legal services to include "matters that involve either multiple
jurisdictions or mobility of individuals, organizations or their services across national boundaries, or
a combination of these factors.").
32. See Glocal, supra note 6, at 1434 n.9 (The term "'glocalization' . . . reflects the process
that global actors embrace to adapt to local circumstances and take on local characteristics, while
continuing to maintain their home country connections."); Roland Robertson, Comments on the
"Global Triad" and "Glocalization,"GLOBALIZATION & INDIGENOUS CULTURE (Inoue Nobutaka
ed., 1997), http://www2.kokugakuin.ac.jp/ijcc/wp/global/15robertson.html; see also Carole Silver et
al., Globalization and the Business ofLaw: Lessons for Legal Education, 28 Nw. J. INT'L L. & Bus.
399, 410 (2008) ("U.S. firms are going local through local lawyers who bring expertise in hard and
soft law, including important connections to local culture, regulators, business and the state, while at
the same time the firms are maintaining connection through the presence of U.S.-educated lawyers
to their universal-the U.S. approach to practice, encompassing both an entrepreneurial approach to
practice and problem-solving approach as well as attention to the ethical constraints on firms and
their lawyers.") [hereinafter Globalization and the Business of Law]. Of course, one option for
regulating activity that is framed by a global context is the development of an umbrella regulator.
See generally Laurel S. Terry, Preserving the Rule of Law in the 21st Century: The Importance of
Infrastructure and the Need to Create a Global Lawyer Regulatory Umbrella Organization, 2012
MICH. ST. L. REV. 735 (2012) (arguing for a structure facilitating communication among national
lawyer regulators, rather than creation of an umbrella lawyer regulatory organization).
33. See Marion Fourcade & Joachim J. Savelsberg, Introduction: Global Processes, National
Institutions, Local Bricolage: Shaping Law in an Era of Globalization, 31 LAw & Soc. INQUIRY
513 (2006) (commenting on a symposium as reflecting "the 'process turn' in globalization
research"); John O'Loughlin et al., Introduction: Globalization and Its Outcomes, in JOHN
O'LOUGHLIN ET AL., GLOBALIZATION AND ITS OUTCOMES (2004) (discussing processes and
outcomes).
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34

admission.
In the United States, it is common to refer to individuals as
lawyers, even if they do not practice law, based on their having completed the
steps necessary to obtaining the license.35
In a global context, however, the concept of 'lawyer' varies based on
qualification and function.
For example, in the European Union those
technically qualified as lawyers and employed as corporate counsel lose the
36
protection of legal privilege based on their employment status.
Elsewhere,
corporate legal advising positions typically have been filled by individuals who
are not licensed as lawyers because, while having earned a basic legal education,
they have not passed the bar examination or completed post-bar education.
South Korea and Japan exemplified this pattern prior to recent reforms.37

&

34. See
generally
NAT'L
CONFERENCE
B.
EXAM'RS,
STATISTICS,
http://www.ncbex.org/publications/statistics/ (last visited Mar. 31, 2016) (offering a search tool for
national data for bar examinations for prior years). Reliance on state reporting may result in
inconsistencies, however. For example, certain states record a category of admittees who earned
their first degree in law outside of the U.S., while in other states it is not clear whether such record
keeping is maintained. See Persons Taking and Passing the 2014 Bar, supra note 13, at 13
(identifying jurisdictions that did and did not record admittees who were educated in foreign law
schools, as indicated by entered data, or dashes, respectively). Without a structure that imposes
consistent categories and reporting, however, the information received by the NCBE, and reported
by it in its statistics on admission based on source of legal education, may be incomplete and
perhaps mistaken. See id.
35. See Ben W. Heineman Jr. et al., Lawyers as Professionalsand as Citizens: Key Roles and
Responsibilities in the 21st Century, CTR. ON THE LEGAL PROFESSION AT HARVARD LAW SCHOOL
10-11
(Nov.
20,
2014),
https://clp.law.harvard.edu/assets/Professionalism-ProjectEssay 11.20.14.pdf ("Certain positions for lawyers as leaders are, of course, those that only people
with legal training may occupy (e.g., judges, attorneys general, and heads of law firms or bar
associations, general counsel, and deans of law schools). ... But lawyers, including those leaders
of legal institutions, have also occupied leadership positions in a wide array of other public, private,
and non-profit institutions and organizations. They can be heads of countries, universities,
companies, foundations, cabinet departments, legislative committees, and 10 regulatory agencies of
all shapes and sizes. . . . A law degree guarantees nothing but an opportunity to compete for
leadership positions.").
In addition, however, completing the steps necessary to practice is complicated with regard to
international law graduates who can gain bar eligibility in certain states on the basis of an additional
year of study in the U.S. in an LL.M. degree program. See NAT'L CONFERENCE B. EXAM'RS
A.B.A. SEC. OF LEGAL EDUC. AND ADMISSIONS TO THE B., COMPREHENSIVE GUIDE TO B.
ADMISSION REQUIREMENTS 2015, at 12 (2015), http://www.ncbex.org/pubs/bar-admissionsguide/2015/index.html#p=24. Graduates of law schools unapproved by the ABA also are able to
become lawyers in certain jurisdictions. See id. at 8.
36. Case C-550/07, Akzo Nobel Chems. Ltd. & Akcros Chems. Ltd. v. Comm'n, 2010 EURLex LEXIS 807 (Sept. 14, 2010); but see ProfessionalPrivilege Litigation Remains a Live Issue in
Europe's Courts, INT'L B. Ass'N (2007), http://www.ibanet.org/Article/Detail.aspx?ArticleUid=
0391bbba-lb9e-4bOd-a676-740e9c5240cl (discussing decisions of national courts of EU member
countries that reject Akzo Nobel).
37. See Hyung Tae Kim, Legal Market Liberalization in South Korea: Preparationsfor
Change, 15 PAC. RIM L. & POL'Y J. 199, 203 n.22 (2006) ("The term 'lawyer' refers to those who
have passed the bar examination and have chosen private practice or practice at a law firm. It does
not include judges, prosecutors, or in-house counsel."); Mayumi Saegusa, Why the JapaneseLaw
School System Was Established: Co-optation as a Defensive Tactic in the Face of Global Pressures,
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Earlier, the rate of bar passage in each jurisdiction was extraordinarily low and
law graduates who did not pass the exam often worked in law-related positions
for business organizations. 38 While there was no confusion about the status of
these law advisors at home, functionally they worked in positions analogous to
the roles that U.S.-based corporations identify as corporate counsel, a role
requiring a law license in the United States. 39 But after recent reforms in Korea
and Japan, it has become more common for licensed lawyers there also to
assume corporate counsel positions. 40 Last, in other jurisdictions, the absence of
formal admission conditions on law graduates complicates the determination
even of basic facts, such as the number of practicing lawyers. 4' Moreover, in
contrast to the United States, the institutions capable of granting a law degree

34 LAw & Soc. INQUIRY 365, 372 (2009) ("In large Japanese corporations, the staff of legal and
general affairs departments, not in-house lawyers, tended to handle legal matters. These staffs were
often graduates of undergraduate law faculties."); Carole Silver et al., What Firms Want:
Investigating Globalization's Influence on the Market for Lawyers in Korea, 27 COLUMBIA J.
ASIAN L. 1 (2015) (describing opportunity to practice in a corporate counsel position as significant
to non-licensed law graduates, including foreign lawyers and Korean law graduates alike);
Toshimitsu Kitagawa & Luke Nottage, Globalization of Japanese Corporations and the
Development of Corporate Legal Departments: Problems and Prospects, in WILLIAM P. ALFORD,
RAISING THE BAR (2007) (describing the development of corporate legal departments in Japanese
corporations as including both non-licensed "corporate legal counsel" and foreign-licensed
lawyers). On reform of the education and licensing regimes, see Saegusa, supra; Jeanne Lee John,
The KORUS FTA on Foreign Law Firms and Attorneys in South Korea A Contemporary Analysis
on Expansion into EastAsia, 33 Nw. J. INT'L L. & Bus. 237 (2012).
38. See, e.g., Kim, supra note 37, at 203 n.22, 229-30 n.213 (elaborating on the need for a
higher bar passage rate, and delineating between 'legal professional' and 'lawyer' in South Korea).
39. See Kim, supra note 37, at 203 n.22; Kitagawa & Nottage, supra note 37.
40. See Park Chung-a, In-House Lawyers Take on Enhanced Role, KOREA TIMES ( Apr.
30, 2007) (describing
Samsung, for example, as having "a large in-house counsel
composed of 171 lawyers including 66 domestic lawyers and 105 foreign lawyers. The
number is twice that of four years ago"); Tom Brennan, Japan'sLawyers HeadingIn-House; An
Oversupply of So-Called Bengoshi Has Led to GreaterHiring by Corporate Legal Departments,
ASIAN LAW. (Jan. 1, 2013).
41. This is the case in Mexico, see Mexico International Trade in Legal Services, Home
Country Licensing Questions, INT'L B. Ass'N, http://www.ibanet.org/PPID/Constituent/BarIssues
Commission/ITILSMexico.aspx (last visited Mar. 31, 2016) [hereinafter IBA, Mexico], and, at
least until recently, in India, where an effort to institute a national bar examination requirement is
ongoing. See India International Trade in Legal Services, Home Country Licensing Questions,
INT'L
B.
Ass'N,
http://www.ibanet.org/PPID/Constituent/BarIssuesCommission/ITILS
India.aspx (last visited Mar. 31, 2016). See Prachi Shrivastava, BCI to Clamp Down on Bar Exam
Dodgers with Practice Restriction, UIDs as Original External AIBE Contract Ends, LEGALLY
INDIA (May 4, 2012), http://www.legallyindia.com/Graduates-Bar-Exam/bci-to-clamp-down-onbar-exam-dodgers-with-practice-restriction-uids-as-original-external-aibe-contract-ends
("Claiming
that law graduates in some states are practicing without passing the All India Bar Exam (AIBE), the
Bar Council of India (BCI) said today it would permanently bar graduates from practice who do not
pass within three attempts and eighteen months, and assign unique identification numbers for all
law students. From December 2012, graduates would have only one-and-a-half years and no more
than three attempts to pass the AIBE after graduating from three-year or five-year LLB courses. In
many states the exam had not been 'mandatory' because many state bar councils were opposed to
the AIBE . . . .").
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may not be subject to approval or certification by the state or its delegated
42
agency. Consequently, generating comparable numbers is a challenge.
The concept of 'legal services' also is changing. In the United States, it
once may have been accurate to define legal services as the output of lawyers'
work; today, as the Commission well knows, even domestically this definition is
too narrow because a host of non-law firm organizations are participating
creatively in the delivery of law-related services.4 3 Outside of the United States,
where regulation permits combinations of ownership and services not currently
possible here, the notion of legal services is not necessarily shaped by the status
of the entity or individual delivering them. Moreover, even traditional law firms
are pushing into new territory, as exemplified by the recent announcement of
Dentons to "launch[] NextLaw Labs, a wholly-owned subsidiary through which
it will invest in and develop technologies so that attorneys can deliver services to
their clients 'better, cheaper, faster .

. ..

Finally, even 'regulation' is not a static concept. Rather than conceive of
regulation as limited to formal rules issued by a governing body, a broader
understanding of regulation includes rules, practices. and approaches that can be
described as "voluntary as well as coercive . . . , national and global, civil and
statist . ...
Regulation may be produced through transparent or secretive

processes, the latter of which complicate the ability of policymakers to keep
46
abreast of relevant information, much less to participate.
And the variation in
conceptions of lawyers and legal services, outlined above, also challenge the task
of identifying the focus of regulation that policymakers should monitor in order
to be aware of relevant rule-making activity affecting the world of global
lawyers.
The changing and varied understandings of these categories-global,
lawyers, legal services, and regulation-complicate what policymakers should
know with regard to advising on regulatory approaches. Sensitivity to the
evolving nature of the subjects is crucial to identifying information central to

42. See, e.g., IBA, Mexico, supra note 41.
43. See, e.g., AXIoM, http://www.axiomlaw.com (last visited Mar. 31, 2016) (providing
general-counsel and other services to business clients); LEGALZooM, http://www.legalzoom.com
(last visited Mar. 31, 2016) (providing production of documents to individuals and business clients);
NOVUSLAW, http://www.novuslaw.com (last visited Mar. 31, 2016) (providing document review
and other services to business clients).
44. Jennifer Henderson, Dentons to Develop New Technologies Through NextLaw Labs, AM.
LAW. DAILY (May 18, 2015), http://www.americanlawyer.com/home/id=1202726807883/?kw=
Dentons%20to%2ODevelop%20New%20Technologies%20Through%20NextLaw%20Labs&cn=20
150519&pt=Am%20Law%20Daily%20Headlines&src=EMC-Email&et=editorial&bu=The%20Am
erican%20Lawyer&_nored=1&slreturn=20150419082700.
45. David Levi-Faur, Foreword, in JOHN BRAITHWAITE, REGULATORY CAPITALISM: How IT
WORKS, IDEAS FOR MAKING IT WORK BETTER viii (2008).

46. For example, trade negotiations and agreements that address professional services often
include legal services within their scope, but the secrecy surrounding trade negotiations and the
process of domestic implementation of agreements result in challenges for understanding their
significance and consequences.
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their decisions. The following section explores in more detail these need-toknow and known/knowable categories.
III. THE LISTS: SHOULD KNOW AND DO OR COULD KNOW

This section builds on these definitional considerations to explore the
foundation that policymakers have and should acquire in order to act in an
informed and effective manner. The discussion is organized with regard to
categories of actors involved in the global market for legal services: regulators
(and their output); individual lawyers; legal practice organizations, law firms and
other entities that house lawyers; clients; and law schools.47
Generally, for each of these categories, policymakers should be able to
ascertain easily the number of actors and the nature of the activities that
implicate one or more of the notions of 'global' described earlier. With regard to
regulation, they should know the source of regulations that address lawyers and
legal services as defined in the relevant jurisdiction, and have access to
regulatory provisions and implementation policies addressing practice in a global
context. These include rules and policies governing foreign lawyers and law
firms in the jurisdiction, such as whether it is possible (1) to establish an ongoing
physical presence for practice; (2) to advise clients based in the jurisdiction; (3)
to advise on the law of the jurisdiction; (4) to participate in courts and other
forums in the jurisdiction; (5) to collaborate with lawyers licensed in the
jurisdiction; and (6) to qualify as a lawyer in the jurisdiction (and, if possible, by
what process). It also is important to be able to identify and understand the
ethical rules applicable to lawyers, based on their home country qualification. In
addition and importantly, policymakers require insight into the way these
regulations work, including patterns of application and enforcement, difficulties
related to compliance, and the willingness of regulators to consider petitions for
waivers, among other things. These issues structure the discussion below.
A.

Regulators and Their Rules

Knowing the rules in place and the source of those rules lays the
groundwork for policymakers active in any field, and legal services is no
exception. In addition, comparability is important to enable policymakers to
assess the consequences of regulatory differences.
While this may sound
straightforward, jurisdictional variation and the diverse approaches to
definitional issues discussed earlier render it difficult in practice.
Progress has been made in at least three ways with regard to developing
sources of information related to regulators and regulations. The first two of
these derive from the development of paths of communication or networks

47.

This structure is based on my analysis in What We Don't Know, supra note 1, at 1027.
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among regulators. 48 The first effort was organized by the American Bar
Association's Center for Professional Responsibility, which developed an
information exchange for various national lawyer regulatory bodies. 49 This is
intended to facilitate communication among regulators regarding lawyer
disciplinary matters, among other issues. 50 A second effort is a series of annual
meetings that began in the fall of 2012, organized as the International
Conference of Legal Regulators, the ICLR.5 1 The ICLR was convened by
England's Solicitor Regulatory Authority under the direction of its international
52
advisor, Alison Hook.
Hook described the aim of the ICLR as serving as a
"catalyst for a new network of legal regulators." 53 These networks surely will be
useful in facilitating the sharing of information relevant to regulations and their
sources.
A third initiative, undertaken by the International Trade in Legal Services
Committee of the International Bar Association, is aimed more directly at
54
regulatory content than at relationships.
The Committee (led by the same
Alison Hook involved in the ICLR) gathered information, mostly from
regulators, in more than ninety countries regarding their approach to regulating
lawyers who practice in a global context.
The resulting IBA Global Cross
Border Legal Services Database and Report addresses eight questions related to
56
practice across borders:

*
*
*
*
*

Identifying the GATS/WTO commitments regarding legal services
on behalf of the jurisdiction,
Preferential treatment for lawyers from particular jurisdictions,
Licensing regimes for foreign lawyers and law firms,
Regulation of temporary practice by foreign lawyers,
Foreign lawyers' ability to appear in court,

48. Terry & Silver, TransnationalLegal Practice,supra note 3.
49. Id. at 112 ("[I]n August 2014, the ABA Center for Professional Responsibility's Policy
Implementation Committee devoted part of its meeting to the issue of the ABA Guidelines for an
International Lawyer Regulatory Information Exchange, which were adopted in 2013 and
encourage, inter alia, U.S. regulators to identify their regulatory counterparts in other countries.").
50. Id.
51. Laurel S. Terry, Creating an InternationalNetwork of Lawyer Regulators: The 2012
InternationalConference ofLegal Regulators, 82 B. EXAM'R, June 2013, at 18, 19.
52. Id. at 21, 25.
53. Megan Malloy, Legal Regulators Launch Global Support Network, GLOBAL LEGAL POST
(Oct. 2, 2012, 11:03 AM), http://www.globallegalpost.com/global-view/legal-regulators-launchglobal-support-network-41413930/.
54. Laurel S. Terry, Putting the Legal Profession's Monopoly on the Practice of Law in a
Global Context, 82 FORDHAM L. REV. 2903, 2919 (2014).
55. Id.; INT'L B. ASS'N, IBA GLOBAL REGULATION AND TRADE IN LEGAL SERVICES
REPORT 2014, at 3 (2014) [hereinafter IBA Report].
56. The database is available at IBA Global Cross Border Legal Services Report.
International Trade in Legal Services, INT'L B. ASS'N, http://www.ibanet.org/PPID/Constituent/
BarIssuesCommission/BICITILS Map.aspx (last visited Mar. 31, 2016).
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Foreign law firms' ability to establish an office in the jurisdiction,
Collaboration in the form of partnership and employment between
foreign and domestic lawyers and
Whether foreign lawyers may requalify as domestic lawyers in the
jurisdiction.

The design of the IBA Report and Database facilitates comparability among
jurisdictions, and sources are identified for each reported jurisdiction.
Moreover, the information included in the Database addresses definitional issues
regarding lawyers and, in some cases, legal services.
Topically, what is missing from the Database and Report relates to law-inaction issues, including: how regulators enforce and monitor compliance; what
processes shape compliance experiences, such as the time and cost involved in
satisfying conditions for obtaining a particular status; and the consequences of
noncompliance. Nor does the Database address regulators' experiences with
regard to disciplinary actions taken against foreign lawyers and law firms. It
also fails to inform about the extent of what might be described as 'global
activity': the number of foreign lawyers and law firms present in the jurisdiction,
and the number from that jurisdiction active elsewhere.
These practical
considerations likely shape the decisions of actors considering entry into the
jurisdiction and modes of operating there. Resulting information voids leave
policymakers unable to assess the way these informal aspects of a regulatory
structure and the related activity occurring in the jurisdiction influence the
experiences and decisions of relevant actors.59
Additionally, the questions addressed in the Database are narrowly focused
on traditional conceptions of lawyers and their services. As new entrants blur

57. Each country's entry in the IBA Report, supra note 56 passim, asks and answers the same
set of questions for every country, making it easy to compare the information between jurisdictions.
For Julian Lonbay's work on EU regulation, see EUR. LAW. INFO. EXCHANGE & INTERNET
RESOURCE, http://elixir.bham.ac.uk/menu/country/default.htm (last visited Mar. 31, 2016), for an
early example of analytical presentation of various jurisdictions' regulations. The consequences of
implementation of the EU's directive on mobility were studied in research undertaken by the
European Commission and reported in S.J.F.J. CLAESSENS ET AL., EVALUATION OF THE LEGAL
FRAMEWORK
FOR
THE FREE
MOVEMENT
OF LAWYERS
175
(Nov. 28, 2012),

http://ec.europa.eu/internal-market/qualifications/docs/studies/2013-lawyers/report en.pdf.
58. See, e.g., Qatar International Trade in Legal Services, Home Country Licensing
Questions, Int'l B. Ass'n, http://www.ibanet.org/PPID/Constituent/BarIssuesCommission/
ITILSQatar.aspx (last visited Mar. 31, 2016) (answering the question, "Are there certain activities
that are 'reserved' to those who are licensed to practice law in the jurisdiction?").
59. See What We Don't Know, supra note 1, at 1024. Until recently, there has been little
effort outside of the European Union to identify and coherently analyze basic questions related to
mobility of individual lawyers, firms and practice, both with regard to regulation (on the books) and
practice (in action). See id. at 1055 (stating that, at the time of the article, there was "[v]irtually no
information about U.S. lawyers working overseas . . . reported systematically through the lawyer
regulatory regimes currently in place in the United States."). On mobility in the EU, see
CLAESSENS ET AL., supra note 57.
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the edges of the law-related services industry, regulations addressing their
activities and products should be added.
Finally, while the scope of the Database is impressive, certain jurisdictions
have been omitted. Perhaps more importantly, nearly constant updating will be
necessary to take into consideration new provisions and trade agreements. A
description of the process and timeline for updating would improve users'
confidence with regard to accuracy and reliability.
B. Lawyers and the OrganizationalPlatformsfrom Which They Practice
It is extraordinarily difficult to assess the role of global forces in the work
performed by various segments of the legal profession, and particularly by those
lawyers and organizations serving clients other than the largest commercial
enterprises. While there may be a general consensus that the lawyers who
represent the largest transnational business organizations engage in practice that
is connected to if not immersed in a global context, little is known about the
significance of the cross-border element of their work to their firms and as an
element of their individual practices, and even less about the work of lawyers
whose client focus is elsewhere. 60
One approach might be simply to track where U.S.-licensed lawyers work.
How many U.S.-licensed lawyers routinely work from an overseas location,
whether an office of their law firm, their client's offices or otherwise? English
policymakers regularly gather such data with regard to solicitors and use it to
promote the value of English law (and lawyers) in the global market for legal
services. 6' While The American Lawyer publishes information on the number of
lawyers practicing outside of the United States on behalf of global law firms,
including U.S.-based firms,62 these data are lacking in important ways: they do

not address small- or medium-sized firms or law firm networks, nor do they
examine the expertise and credentials of the lawyers themselves to determine
whether they are grounded in host country law or in the law of the United States
or a third jurisdiction. My own research clarifies this last point, and indicates
that overseas-qualified lawyers comprise the overwhelming majority of

60. But see Laurel S. Terry, The Legal World Is Flat: Globalization and Its Effect on
Lawyers Practicingin Non-Global Law Firms, 28 Nw. J. INT'L L. & Bus. 527 (2008) (exploring
the role of globalization with regard to the work of lawyers who practice in settings other than the
largest law firms).
61. See Our International Work, LAW Soc'Y, http://www.lawsociety.org.uk/policycampaigns/international-work/ (last visited Mar. 31, 2016) (describing international work as
involving promoting "English and Welsh law and expertise internationally"). While the reports are
not available online, a reference to the number of solicitors practicing overseas is evidence of the
existence of these data. See SRA Unveils International "Passport to Practice," SOLICITORS J.
(Nov.
14,
2011),
http://www.solicitorsjournal.com/news/regulation/regulators/sra-unveilsinternational-passport-practice.
62. Global Rankings, AM. LAW., Oct. 2014, at 104, 108.
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individuals practicing in overseas offices of the largest U.S.-based law firms.63
Additional data on U.S.-qualified lawyers practicing overseas, as well as the
work of smaller firms and law firm networks, would guide opportunities for
sharing U.S. ideals about the role of law and lawyers, in addition to substantive
U.S.-based approaches to law and process.
Parallel information on foreign-qualified lawyers whose practice routinely
brings them to the United States also is material for policymakers interested in
the issues surrounding global lawyer regulation. How many foreign lawyers
routinely are present in the United States and in which jurisdictions? Is their
work primarily on behalf of home country clients?
Do they work in
collaboration with U.S.-licensed lawyers, and are these in the same or in another
practice organization? The regulatory framework in many U.S. jurisdictions
authorizes foreign lawyers to work in the United States on a temporary or longer
term basis, but little information exists on those who rely on these provisions,
their perceptions of and experiences with the regulations, and their interactions,
if any, with U.S.-based lawyers, law firms, clients, and the judicial system. To
be sure, the NCBE publishes information on the number of foreign-educated law
graduates who qualify each year either as foreign legal consultants or through
full admission, but this provides information only on new licensees rather than
aggregate information. Nor does the NCBE information allow for insight into
the factors that shape a decision to engage in such a formal manner with the
64
lawyer regulatory system.
Moreover, an effort to generate meaningful data
regarding the ways in which regulation shapes conduct of individuals and
organizations, the identity of the researcher is implicated.
Increasingly, technology may enable lawyers to avoid travel and at least
certain related complications of overseas regulatory regimes. 65
Physical
presence may be entirely unnecessary in many representation relationships. In
addition, new collaboration platforms may support relationships with lawyers
(and others) who can share their deep cultural knowledge of their jurisdictions as
well as client relationships. But systematic information on the ways in which
technology is used by lawyers and others involved in transnational practice or in
representing non-U.S. clients, for example, is lacking. Policymakers may be
justified in assuming that technology matters in the context of global lawyering,
but they cannot be sure how or why without additional research.

63. See Glocal, supra note 6, at 1455 (showing that 57% of lawyers practicing with a set of
U.S.-based law firms in their overseas offices were admitted to practice only in a jurisdiction
outside of the United States, 15% were admitted only in the United States, and 9% were admitted in
both the United States and an overseas jurisdiction). More recent data (gathered in 2011-2012)
shows that approximately 63% of the lawyers practicing overseas with a set of 75 U.S.-based law
firms are licensed only in a non-U.S. jurisdiction, approximately 9% are licensed only in the United
States, and approximately 12% are licensed in the United States and overseas.
64. 2014 Statistics, 84 B. EXAM'R, Mar. 2015, at 30.
65. What We Don't Know, supra note 1, at 1057.
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If we shift the focus somewhat to examine law firms rather than individual
lawyers, issues of organizational form arise. Cross-border law firm mergers
have generated significant attention in the last several years, with resulting
organizations housing as many as 6,500 lawyers in offices in more than fifty
countries-an enormous organization for a professional services firm, by any
66
measure (and certainly already outdated figures by the time of this reading).
Certain of these new mega-firms are organized as vereins, while others take a
partnership as their foundational form, but these two forms of organization are
not exclusive, and new structural frameworks emerge, too.67

Regardless of

organizational structure, however, a generally consistent theme is the opacity of
the details surrounding the formal organizational arrangements characterizing
global law firms, and the related challenge of gaining a deep understanding of
68
the consequences of these various structural arrangements.
Policymakers
would be helped by case studies that provide a thorough understanding of the
ways in which law firm organization matters, why decisions to organize in one
form or another are made, and the role of regulation (and location) in these
decisions.
Information about U.S.-based law firms' presence overseas, and about the
converse of foreign-based law firms in the United States, should be readily
available. This, along with information on the related presence of individual
lawyers (noting that 'presence' raises thorny issues discussed earlier) would
inform policymakers of the extent of activity that regulation of cross-border
advising activity must aim, at a minimum. But even basic information, such as
the names of overseas law firms present in a particular U.S. jurisdiction and the
number of lawyers practicing from that office, is difficult to obtain. Similarly, a
list of U.S. law firms with offices in Paris, for example, is unavailable except to

66. See, e.g., Neil Gough, Dentons to Merge With Dacheng of China to Create World's
Largest Firm, N.Y. TIMES, Jan. 28, 2015, at B7, http://dealbook.nytimes.com/2015/01/27/dentonsto-merge-with-dacheng-of-china-to-create-worlds-largest-law-firm/?_r-0.
67. Compare Legal Notices, DENTONS, http://www.dentons.com/en/legal-notices (last visited
Mar. 31, 2016) ("Dentons is a global legal practice providing client services worldwide through its
member firms and affiliates, including Brandt Chan & Partners in association with Dentons HK
LLP, Dentons Canada LLP, Dentons UKMEA LLP, Dentons US LLP, Dentons Europe LLP, and
their subsidiaries and affiliates, each of which is its own Legal Practice. Salans FMC SNR Denton
Group (a Swiss Verein) does not itself provide legal or other client services."), with Edwin B.
Reeser & Martin J. Foley, Are Verein-Style Law FirmsIgnoringFee-Splitting Ethics Rules?, A.B.A.
J.:
LEGAL
REBELS:
THE
NEW
NORMAL
(Oct.
1,
2013,
1:30
PM),
http://www.abajournal.com/legalrebels/article/are verein-style_law_firmsignoring feesplitting ethics rules/ (analyzing ethical issues related to the verein form).
See also Nell
Gluckman, New Global Firm Makes a Debut, Shunning US, AM. LAW DAILY (Feb. 22, 2016),
http://www.americanlawyer.com/id= 1202750250549/New-Global-Firm-Makes-a-Debut-ShunningUS (describing the firm resulting from a merger between Gowlings (Canadian-based law firm) and
Wragge Lawrence Graham & Co. (U.K.-based law firm) as "organized in the U.K. as a company
limited by guarantee. The two partnerships are each members of that entity. They have separate
financial structures and are governed by one six-person board.").
68. See What We Don't Know, supra note 1, at 1062.
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the extent that it involves only those law firms deemed sufficiently significant to
attract the attention of a publication like The American Lawyer. In past years, a
listing directory such as Martindale 69 would have been useful-albeit not
reliably comprehensive of the universe of law firms (and likely not inclusive of
organizations offering legal services but not within the traditional understanding
of a law firm). Today, however, law firms may avoid the costs associated with a
Martindale listing in favor of their own firm website. While reviewing law firm
websites can produce fascinating information, such a strategy cannot hope to
lead to a comprehensive list of firms, locations, and sizes. But without that, the
universe of actors relevant to policymakers is unavailable.
Small- and medium-sized law firms that participate in global practice issues
are largely out of sight. Some may be members of law firm networks, for
example, which might be comprised of little more than an informal informationsharing event, or may involve ongoing relationships governed through formal
processes and training. As with the form of organization, however, little
information is available to illuminate the consequences of particular network
structures and policies, despite potential regulatory implications. Moreover, as
law firm mergers utilize various organizational structures, the divide between
organizations that present themselves as networks and those that identify as
firms may collapse, triggering questions about different regulatory treatment in
ethical rules, among others.
For all law firms structured with an overseas presence, it is a complex matter
to determine the portion of the firm's revenue that derives from its global
70
practice.
It is not obvious what factors result in allocating revenue to an
overseas presence or to the efforts of lawyers based there. But without such
information, policymakers miss a central element of the impact of regulation in a
global environment.
Hiring decisions of law firms with a presence in particular jurisdictions are
shaped by local regulation, and this, too, is an aspect of global lawyer regulation
of which policymakers should be aware. One example is a regulatory barrier
that prevents foreign law firms from hiring locally-licensed lawyers.' In China,
for example, local regulation requires Chinese lawyers to relinquish their
72
practice certificates in order to practice with a foreign law firm.
This

69.
70.
12, 2015
71.

MARTINDALE, http://www.martindale.com (last visited Mar. 31, 2016).
See generally Susan Beck, Law Firm Accounting: Opening the Books, AM. LAW., Dec.
(discussing the debate over cash versus accrual accounting).
See, e.g., Carole Silver, The Variable Value of U.S. Legal Education in the Global Legal

Services Market, 24 GEO. J. LEGAL ETHICs 1, 34-35 (2011) [hereinafter U.S. Legal Education in

the Global Legal Services Market] (discussing China's regulatory barrier preventing foreign firms
from hiring China-licensed lawyers).
72. Id. at 34. See also Sida Liu, Globalization as Boundary-Blurring: International and
Local Law Firms in China's CorporateLaw Market, 42 LAW & Soc'Y REV. 771 (2008); William L.
Rosoff, Building a Foreign Law Practice in China, THE TEMPLE 10-Q (Mar. 3, 2015),
http://www2.law.temple.edu/1 Oq/building-foreign-law-practice-china/ ("Foreign lawyers cannot
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influences the credentials preferred by foreign law firms, as well as the status
attainable by a Chinese-licensed lawyer who has not qualified in a second
jurisdiction.73 Information about the strategies of global law firms in navigating
this sort of regulatory framework would provide insight to policymakers about
the ways in which regulation matters to firms' organizational and growth
strategies and practices.
Finally, in addition to law firms, lawyers also are housed in or routinely
conduct their work through the auspices of organizations that are organized as
something other than law firms, whether professional service firms, corporations,
NGOs, or something else. Certain of these work directly with clients, while
other organizations are themselves the client. How do these organizations use
lawyers in their various locations, and how much does regulation of legal
practice-and particularly the global aspects of legal practice-impact the
decisions of these entities regarding the roles of their lawyers?
C.

Clients

Clients typically are identified by law firms and lawyers as drivers of global
practice. 74 Their activities, problems, expansion and investments determine
where their lawyers need to focus. But after following clients to a new location,
lawyers rarely are satisfied limiting their practices to their existing client
relationships. Rather, lawyers typically attempt to develop client relationships
with businesses and individuals active in the new, overseas location. In this way,
clients both push global expansion and result from it.75
The implications of the work of business development may be important to
regulators in considering differences between policies addressing lawyers and
law firm establishment versus collaboration post-establishment.
Ongoing
interaction between foreign and host country lawyers offers opportunities for
training and skills transfer; ultimately, this sort of activity can provide a
76
foundation for the development of local competition for global firms. To this
end, information about the kinds of work in which lawyers engage on behalf of
each of these sorts of globally-relevant clients, as well as with regard to locallybased clients, would add significantly to the understanding of policymakers. It is
likely that the nature of their activities differs, perhaps with regard to substantive

practice Chinese law and Chinese lawyers who join foreign firms must give up their Chinese law
license.").
73. See U.S. Legal Education in the Global Legal Services Market, supra note 71, at 41
n.160.
74. See What We Don't Know, supra note 1, at 1069.
75. See Glocal, supra note 6, at 1440-41 (regarding the substantive focus of lawyers
practicing in overseas offices of U.S.-based law firms, including litigation practices).
76. This was the case in China, for example. See U.S. Legal Education in the Global Legal
Services Market, supra note 71, at 36; Liu, supra note 72.
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focus, their role in clients' disputes and deals, or in ways not readily
imaginable.
A final factor regarding client matters relates to the pro bono and public
interest activities in which lawyers and law firms engage outside of their home
jurisdictions. There appears to be growing interest and activity in overseas pro
bono, 8 but there is little information available about potential local (host
country) political consequences and complications, and the role of regulatory
considerations-whether lawyer-focused, immigration, or otherwise-in shaping
these activities, among other things.
D. Law Schools and InternationalStudents
U.S. law schools increasingly serve as the nexus between international and
domestic law students. 79 Enrollment of international students in U.S. law
schools is rising, as is enrollment of international students in other segments of
U.S. higher education. 0 According to information filed by ABA-approved law
schools with the ABA Section of Legal Education and Admissions to the Bar,
international students who have the reported status of 'nonresident alien'
comprised 2.37% of students enrolled in J.D. programs at all ABA-approved law
schools in 2015, compared to 1.66% in 2011.81 At the twenty-one U.S. law
schools ranked in the Top 20 by U.S. News & World Report, however,
nonresident aliens comprised 4.95% of the J.D. student population in 2015, up
from 2.87% in 2011.82 The nonresident alien students attending this group of
Top 20 law schools comprises slightly more than one-third of all nonresident
aliens enrolled as J.D. students in all U.S. law schools.83 This concentration
likely reflects at least two influences. First is the practice of transferring
between law schools by international students. 84 The ability to "trade up" with
regard to law school reputation through transferring may be particularly
significant to certain international law students who view the reputation of their

77. For example, litigation may be important for host-country based clients, requiring hostcountry qualified lawyers. See Glocal, supra note 6, at 1464-69.
78. Martha Middleton, GrowingNumbers of US Lawyers Are Doing Pro Bono Work in Other
Countries, A.B.A. J. (Aug. 1, 2014), http://www.abajournal.com/magazine/article/growing
numbers of u.s. lawyersaredoingpro bono work in other countries/.
79. See What We Don't Know, supra note 1, at 1041-43 (listing the ways U.S. law schools
are related to globalization, particularly concerning the students).
80. See Open Doors Data, supra note 9; Silver, Coping with the Consequences, supra note
11, at 229-30 (regarding the presence of the international students in U.S. colleges and universities,
and in U.S. law school J.D. programs).
81. See STANDARD 509, supra note 11. These trends were first noted by Northwestern Law
student. Shinong Wang, Globalization of U.S. Legal Education: A Case Study of International J.D.
Students 5 (May 2015) (unpublished senior research paper, Northwestern University) (on file with
author).
82. STANDARD 509, supra note 11.
83. Id.
84. Id.
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U.S. law school through the lens of prospective employers in their home country.
Moreover, the ability of international students to transfer is buttressed by the fact
that many international students draw on family resources to fund tuition, which
renders them particularly attractive in the transfer market where law schools tend
to shy away from committing scholarship resources.
While this information about the presence of international students in U.S.
J.D. programs is easily obtainable through the ABA's website,86 which hosts the
Standard 509 reports of ABA-approved law schools, the reports omit a related
item of information that is equally important to understanding the ways in which
U.S. law schools participate in training and producing prospective global
lawyers: namely, students enrolled in non-J.D. programs, and particularly the
U.S. LL.M. programs that continue to attract large numbers of international law
Nor is such information available elsewhere; in fact, there is no
graduates.
systematic reporting and publication of information regarding the number of
international LL.M. students enrolled in U.S. law schools, the number of
applicants for LL.M. programs, their home countries, or the sources for funding
their U.S. legal education, much less the post-LL.M. activities and locations of
LL.M. graduates, or comparable information regarding other non-J.D. programs.
In the past, the ABA Section of Legal Education and Admissions to the Bar had
published basic information regarding the number of international students in
LL.M. programs, but it either no longer gathers the information or simply has
chosen to refrain from making current information available publicly or for
research purposes. A potential alternative source is the Law School Admission
Council, which began participating in the application process for international
students interested in LL.M. programs several years ago. It has access to certain
information regarding the number of applicants and their home countries but also
has not published this information. As a result, even the basics are unavailable.
A next-best source of information is derived from bar examination activity:
international LL.M. graduates who sit for a bar examination in the U.S. may be
counted in the statistics reported by the National Conference of Bar Examiners,
depending on disclosure by the jurisdiction where they sat for the bar.89 And
certain states, such as New York, where most international LL.M. graduates
attempt to qualify, also have information about passing rates based on home

85. See Copingwith the Consequences, supra note 11, at 230.
86. To find information related to the number of international students enrolled in U.S. J.D.
programs, simply go to the ABA Required Disclosures. STANDARD 509, supra note 11 (within the
"Compilation - All Schools Data" area, select a particular year from first set of drop down items,
and select "J.D. Enrollment and Ethnicity (academic year)" in the second drop down list. The
report generated provides only information on J.D. programs; and there is not an option to generate
a similar report for LL.M. programs.).
87. See What We Don't Know, supra note 1, at 1041.
88. Wang, supranote 81, at 4.
89. See Persons Taking and Passingthe 2014 Bar, supra note 13, at 12-13 (showing passing
rates of foreign-educated persons taking the 2014 bar exam, which could include international
LL.M. students, depending on disclosures made by each state).
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country of the applicants, although there has been reluctance to share this
information widely. 90
There is little additional information available about international law
students, whether in LL.M., J.D., or other degree programs. Law schools
typically do not publish statistics on employment for LL.M. or other non-J.D.
graduates, and they do not separate international J.D.s in their reporting with
regard to employment outcomes. Nor do schools report on whether certain
international J.D. students participate differently than their U.S.-domestic peers
in law school, whether with regard to course selection, student activities,
relations with faculty and their peers, or otherwise. Certain information may be
teased out from survey responses to the Law School Survey Student
Engagement, for example, and my current research is exploring these issues in
greater detail through in-person interviews. 91 But the perspective of the law
schools, particularly with regard to issues such as course enrollment, student
activities, and post-graduation employment, would be valuable. Employment is
a particularly sensitive issue for international J.D. students because of visa
considerations; they can rely on the Optional Practical Training credential for a
first post-graduate year of work in the United States, but subsequently must
apply for a green card.92 This is an expensive and lengthy process that requires
employer participation, which certain law firms and other prospective employers
may be unwilling to undertake. Despite this, law schools continue to admit
increasing numbers of international students, perhaps in part to offset declining
enrollment problems.
The lore of global lawyers is that an enormously important advantage of
studying in a U.S. LL.M. program, compared to a similar program outside of the
United States, is bar eligibility in the United States. 93 But as other jurisdictions
adapt their bar eligibility requirements, is the United States on the losing end of
competition for international students? Has the imposition of new requirements
for bar eligibility in New York affected U.S. competitiveness in the market for
international LL.M.s? How have changes in the law school and bar examination
regimes in other countries, such as Korea and Japan, affected the interest of

90.

See Diane F. Bosse, Testing Foreign-TrainedApplicants in a New York State ofMind, B.

EXAMINER, Dec. 2014, at 31, 32, 35 (showing passing rates based on home country of candidates).

91. This research indicates that the experiences in law school of at least certain international
J.D. students is substantially shaped by their international identities, including with regard to course
choices, in-class experiences and relationships.
92. See Understanding F-1 OPT Requirements, U.S. CITIZENSHIP & IMMIGR. SERVS.,
http://www.uscis.gov/eir/visa-guide/f- 1 -opt-optional-practical-training/understanding-f- 1-optrequirements (last visited Mar. 31, 2016).
93. See U.S. Legal Education in the Global Legal Services Market, supra note 71, at 29
(quoting Interview with Senior Partner, U.K.-based International Law Firm, Germany (July 2008))
("The sole distinction of the U.S. LL.M. compared to similar post-graduate degrees offered in other
common law jurisdictions, according to international law firm hiring partners, relates to bar
eligibility in the United States. A senior partner in a U.K.-based international firm explained, '[t]he
huge advantage of the U.S. is the route to the New York bar. For the U.K., the LL.M. is not a path
to qualification."').

https://scholarcommons.sc.edu/sclr/vol67/iss2/17

22

Silver: What We Know and Need to Know about Global Lawyer Regulation
2016]

GLOBAL LAWYER REGULATION

483

students from those countries in coming to the United States for the LL.M.
degree? Is there a shift in interest among international students from the LL.M.
to the J.D. or are applicant pools for these degree programs distinct? These
issues are among those that would inform policymakers interested in supporting
the position of the United States as a participant in educating lawyers who aim to
participate in the global legal services market.
IV. CONCLUSION

In 2010, I wrote about the need for data to inform regulators in their work
with regard to the global market for legal services. 94 Since then, there have been
a number of important changes-some positive and some not. On the positive
side, perhaps the most important development is an emerging set of relationships
being developed by regulators and policymakers based in different
jurisdictions.95
These relationships offer the opportunity for exchanging
substantive information regarding regulatory approaches and strategies, as well
as the chance to develop trust in systems and individuals engaged in similar, if
not parallel, work. 96 Growth in this direction will enable policymakers to draw
on these network resources for a variety of information.
On the other hand, there has not been a systematic investment in developing,
synthesizing, and publishing information about the ways in which U.S. lawyers
participate in a global market for services. 97 Various organizations and scholars
have focused on particular aspects of relevant information, but a central
clearinghouse has not emerged. Nor is this likely, since it requires considerable
resources to identify credible data, and to organize it coherently and in a manner
relevant to the work any policymaker interested in global lawyer regulation
would find useful.
In 2010, I proposed a possible collaborative effort of the American Bar
Foundation and U.S. law schools to serve in the clearinghouse role.98 That
charge was not taken up and the absence of an organizational core continues.
The Commission's commitment to using, identifying, and developing data is a
welcome change, and my hope is that it will animate future work of the ABA
with regard to global lawyer regulation. At the same time, the need for distance
between regulatory and research roles remains an important consideration in
enabling research to explore the impact and experiences with regulation. The
United States has much to gain from generating a resource to support its lawyers
and U.S. law in global affairs. To the extent that such an effort also benefits the
U.S. legal profession does not undermine its contribution.

94.
95.
96.
97.
98.

What We Don't Know, supra note 1, at 1078.
Terry & Silver, TransnationalLegal Practice,supra note 3.
Id.
See What We Don't Know, supra note 1, at 1055.
See id. at 1075-1079.
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